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JOSEPH McDANIEL v. TRULL. 
(2 Winst. 1.) 


A substitute never liable to conscription, being over 50 years of age, is 
not discharged from the service, by the conscription of his principa 
under the act of Congress of 4th January, 1864. 

(Gatlin v. Walton, 1 Winst. 333, cited and approved.) 


The nature and facts of the case are stated in the opinion 
of the Court. 


Winston, Sr., for Tull. 
No counsel in this Court for the petitioner. 


Manty, J. The case before us is brought into this 
Court, by writ of certiorari from the judgment of the 
Chief Justice at chambers, his judgment having been pro- 
nounced pro forma, that it might be reviewed in this Court 
at this term. The case involves the question, whether a 








*This Term was appointed by the Chief Justice under the Act of the 
General Assembly passed at the adjourned session of 1864, chapter 5. 
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*substitute, taken into the military service of the Confederate 
States under the act of April, 1862, was entitled toa dis- 
charge upon the conscription of his principal, after the 
passage of the act of 5th January, 1864. 

It seems the substitute was not bound under any act of 
Congress to do service on his own account, (being past 50 
years of age,) so that the question is freed from complica- 
tion; and is ‘simply, whether the act of the government, 
calling back into the service the principal, puts an end to 
the substitute’s term of service. We think it does not. 

As we had occasion to say, at the last regular term of 
this Court,in the case of Gatlin vy. Walton, 1 Winst. 333, with 
the special agreement of the parties in a case of substitution 
with the considerations and motives actuating them, the 
Confederate States have had nothing to do. They ac- 
quiesced in the arrangement of the parties, so far as to ac- 
cept one man instead of another, in compliance with what 
was supposed to be their mutual wish and convenience ; 
and in respect to the Confederate States, the substitute 
stands, therefore, in the light of a volunteer for the term of 
service to which the principal was subject; and such being 
the case, there is no principle we are aware of,to exempt 
him from the performance of the full term of that service, 
by reason of any action of the government, which may 
affect the rights of his principal under their private agree- 
ment. 

There is a manifest intention, on the part of the Congress, 
to retain the substitute in the service; and I take it, there 
can be no question that Congress had the power to do so 
specifically, without any general legislation to cover their 
ease. No provision is made for their discharge in the act 
of January, 1864, but they are left in the condition in which 
they were found—volunteers for the war. 

*What seems to us conclusive evidence of this purpose of 

the Congress to continue them in the service, is found in 
: [*2—3.] 
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the act itself. It declares, “whereas, in the present cir- 
cumstances of the country, it requires the aid of all who are 
able to bear arms, the Congress of the Confederate States do 
enact, that no person shall be exempt from military service 
by reason of his having furnished a substitute ; but this act 
shall not be so construed as to affect persons who, though 
not liable to render military service, nevertheless, furnished 
substitutes.” From this we learn two things clearly: Ist, 
that the Confederate States were in need of soldiers in the 
field; and 2d, that they expected to get them, by calling 
back into service the men, who had heretofore put in substi- 
tutes. The object of the act was to secure an addition to 
the military force. Now, this object would be entirely 
frustrated, if one man was to be let out for every one taken 
in, which would be the case, (proximately at least,) if sub- 
stitutes are entitled to a discharge. 

It is perfectly clear, therefore, that Congress intended no 
such thing. The implication to the contrary is as forcible 
as if they had declared it in words. 

A military force in some form constitutes, amongst all 
people, a part of the organism which we call government, 
being a portion of the executive branch; and such a force, 
when once constituted, is manifestly intended for an indefi- 
nite term of service, unless there be something in the or- 
ganic law to define and limit it. Such limitation in the 
case before us, can be found only in the general provision of 
law relating to the army, to which fhe petitioner belongs, 
defining its term of service to be for the war. <A sense of 
interest, as well as justice, will induce the government, 
through its proper agents, to listen to all *applications for 
relief on account of disability, or arising from time to time, 
and to these the soldier must resort. 

The judgment at chambers is therefore reversed, and a 
judgment rendered in this Court, that the petitioner, Joseph 
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McDaniel, is rightfully in the custody of the military author- 
ities, and must so continue, 33 








TOBIAS KESLER v. JOHN M. BRAWLEY. 
(2 Winst. 4.) 

A conscript, who was between 45 and 50 years old, when he was en- 
rolled under the act of Congress of 17th February, 1864, is entitled to 
his discharge when he becomes 50 years of age. 

(MANLY, J., dissenting. ) 


This was a writ’ of certiorari from this Court, sued out 
by Capt. Brawley, in order to review the decision of 
Chief Justice Pearson on a writ of habeas corpus, at the 
suit of Tobias Kesler, against John M. Brawley, a cap- 
tain in the army of the Confederate States, complaining 
of being illegally restrained of his liberty by Captain 


Brawley. It appeared on the trial before the Chief Justice, 
that the petitioner had been enrolled under the act of Con- 
gress of the 17th of February, 1864, as one of the senior 
reserves, he being then between the ages of 45 and 50, and 
that he became 50 years old on the of October, 1864, 
and he was discharged. 


Blackmer, for the petitioner. 
Winston, Sr., for Brawley. 


*Prarson, C. J. “From and after the passage of this act 
all white men, residents of the Confederate States, between 
the ages of seventeen and fifty, shall be in the military ser- 
vice of the Confederate States for the war.” —Act of Congress, 
17th Feb., 1864, sec. 1 

One of two constructions must be adopted: Ist. It ap- 
plies to individuals who are, at the date of the passage of the 
act, between the ages of 17 and 50, as descriptio personarum, 
the same, in legal effect, as if the persons answering the de- 
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scription were named, and puts them in the military ser- 
vice “ for (that is, during) the war.” This meaning can be 
given by adding the words, “ who are now” so as to make it 
read “all white men residents of the Confederate States, 
who are now between the ages of 17 and 50 shall be in the 
service of the Confederate States for (that is, during) the 
war. This act shall take effect from and after its passage.” 
According to this construction, all white men, who are, at 
the date of the passage of the act, under the age of fifty, 
would be liable to military service during the war, notwith- 
standing they afterwards arrive at that age, because they are 
embraced by the description, and all white men, who are, 
at the date of the passage of the act, unger the age of sev- 
enteen, would not be liable to military service, because they 
do not answer the description. So that, if this construction 
be adopted, and judgment is therefore rendered against the 
petitioner, the Courts and Judges will be bound, as a mat- 
ter of course, upon the authority of this decision, to dis- 
charge every one who has been, or may be, put in the mili- 
tary service, who was not, at the passage of the act, 17 years 
of age. . 

There are two fatal objections to this construction: Ist. 
In order to express the meaning, it is necessary to add 
*words which are not found in the act, and the addition of 
which varies the sense materially. This is not authorized 
by any rule of construction. 2d. According to the whole 
scope and tenor of the act, one of its main objects is to bring 
into the military service the young men, who are continu- 
ously arriving at the age of 17; and the purpose is not only 
to embrace those, who are 17 at the passage of the act, but 
all who shall thereafter arrive at that age; which purpose 
would be defeated by this construction, and it can only be 
contended for, on the ground of an oversight or casus omissus 
in framing the act, which, in so important a matter, the 
Court is not at liberty to assume. 
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The second construction is that the section applies toa 
lass composed of all white men, between the ages of 17 and 
50, without regard to the time when they may be between 
those ages, and puts them into military service as @ class for 
(that is, during) the war. This meaning can be given, sim- 
ply by changing the position of the words “for the war,” 
so as to make the section read, “ for (that is, during) the 
war, all white men, residents of the Confederate States, be- 
tween the ages of 17 and 50, shall be in the military service 
of the Confederate States.” ‘ This act shall take effect from 
and after its passage.” The Court is authorized, by a well- 
settled rule of construction, to change the position of words. 
See Dwarris on St&tutes. 

Indeed, this change in the position ef words in this in- 
stance, is only for the purpose of making the sense clearer. 
For if persons are conscripted as a class, it follows, of course, 
that they cease to be liable when they pass out of the class, 
and become liable when they enter the class. When no 
time is fixed at which they are to be between the ages des- 
ignated, the conscription is necessarily as a class; the dis- 
tinction being, when a time is fixed the *conscription is as 
individuals, descriptio personarum. When no time is fixed, 
the conscription is as aclass. Here the time is fixed ; so the 
conscription is as a class, and that consequence follows with- 
out reference to the position of the words “for (that is, 
during) the war,” although it makes the sense elearer to put 
the words at the beginning of the section, instead of at the 
end. “For the war” isevidently used in the sense of “ du- 
ring the war,” and conceding that the conscription is bya 
class, if the words “for (that is, during) the war,” had 
been placed at the beginning of the section, the fact that a 
“senior reserve” would not be liable after arriving at the 
age of fifty, is too plain for discussion; and it would be 
strange if the result can be different, from the circumstance, 

that the words, “for (that is during) the war,” happen to be 
(*7] 
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at the end of the section. These words have no reference to 
the time of service; that is fixed by conscripting as a class, 
and the words are manifestly used to enact, that the intend- 
ed conscription of a// between theages ef 17 and 50 should 
continue, or be in force, during the war. 

According to this construction, all persons under the age 
of seventeen, for the time to come, on arriving at that 
age, enter into the class, and are liable to military service ; 
and all persons under the age of fifty, from time to time, on 
arriving at that age, pass out of the class, and are no longer 
liable to military service; the rule working both ways, un- 
less some provision be made to the contrary. 

It may be objected to this construction, that it lets out of 
the military service all who arrive at the age of fifty. The 
reply is, there is nothing in the act tending to show that it 
was not the intention to let men, who were over forty-five 
when conscripted, go out of the service on arriving at the 
age of fifty; and there is reason to suppose such *was the in- 
tention, on the idea that heads of families, after arriving at 
the age of fifty, would be of more use to the country at 
home, than if they are kept in the military service as senior 
reserves. But assume this not to be so, and that this con- 
struction also supposes a casus omissus—how does it com- 
pare with the casus omissus implied by the first construc- 
tion? This lets out of the senior reserves a few old men, 
comparatively speaking, while ‘Hat fails to take in a large 
body of young men, who are looked to as the main resources 
of the country for future military. operations in the regwar 
army! By reference to the census statistics, the number of 
young men arriving at the age of seventeen in the course of 
a year, in proportion to old men arriving at the age of fifty, 
is about fifteen to one. From this it may be seen, how 
much the public service will lose by adopting the first con- 


struction and rejecting the second ; and of course if a casus 
* 
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omissus isto be implied in both constructions, that should 
be supposed, which is of least consequence, and is the most 
likely to have occurred. The Court is of opinion that the 
second is the proper construction. 

A perusal of the whole act, will tend to support this con- 
struction. Mr. Winston, who argued for the government, 
referred to the 5th section, as tending to support the first 
construction. It seems to us that this section sustains the 
conclusion to which we have arrived. The provision, that 
persons failing to enrol themselves at the time required 
“shall be placed in the service in the field, for the war, in 
the same manner as though they were between the 
ages of eighteen and forty-five,” is imposed as a penalty 
on such as were recusant; in respect to whom, the term 
of service is fixed, and excludes the idea of a general 
liability of all to serve For the war. The sugges- 
*tion of the learned counsel, that the proviso in this section, 
that the persons mentioned shall constitute a reserve for 
State defences, &e., should be modified by adding the words, 
‘‘except those who fail to enrol themselves,” has nothing 
to support it. 

Our conclusion is also strengthened by reference to the 
other conscription acts. The act of April, 1862, conscripts, 
as a class, those between the ages of eighteen and thirty-five, 
for three years, or the war, The act of September, 1862, 
couscripts, as @ class, for three years or the war, and the ef- 
fect of passing out of this class, to relieve from further lia- 
bility to service, is prevented by a proviso, “ when once en- 
rolled all persons, between the ages of eighteenand forty-five shall 
serve the full tine.” This proviso was necessary to show an 
intention that, although the conscription was as a class, still, 
in respect to persons who should, after being enrolled, arrive 
at the age of forty-five, it was deemed important to retain 
them in service for the full time. The act under considera- 
tion in like manner conscripts for (that is, during) the war, 
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as a class, those between the ages of seventeen and fifty. 
There is no proviso to continue in the service those who 
arrive at the age of fifty and pass out of the class. Whether 
a proviso to prevent this effect was left out on purpose, be- 
cause it was not deemed expedient to keep senior reserves in 
service after they became fifty years of age, or was an over- 
sight, we have no means of deciding. Our duty is to ex- 
pound the law according to the sense of the words used by 
the law-makers; and, in the absence of a proviso to the con- 
trary, it follows, of course, that when a “senior reserve” 
arrives at the age of fifty, he passes out of the class, and is 
no longer liable to military service. 


There is no error in the judgment below. 


Batt .ez, J., concurring, there was judgment for the peti- 
tioner. . 

*Manty, J., dissenting. Not concurring in the opinion of 
a majority of the Court, [ will state briefly the reasons of 
my non-concurrence. 

The military bill of February, 1864, under which the ser- 
vice of the petitioner is claimed, prescribes the term of 
service “ for the war” too plainly and positively to admit of 
abridgment by implications in favor of any persons em- 
braced within its provisions. 

The part of the bill directly bearing upon the question is 
the first section, and is in the following words: “That from 
and after the passage of this act all white men, residents of 
the Confederate States, between the ages of seventeen and 
fifty, shall be in the military service of the Confederate 
States, for the war.” 

Here manifestly, all persons between the ages of seventeen 
and fifty are declared to belong to the military forces of the 
country, forthe war. That the Congress in this conscription 
of persons was regarding them as a class seems to be proba- 
ble. <A proper exegesis of the statute, according to the view 
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which I take of it, requires this concession. But it does not 
follow that a continuous application of the law to the class 
would enlarge or let out any one embraced within its folds. 
The obligation to service under it is not during their con- 
tinuance in the class, but during the war. 

A prescribed age is an anomalous and novel limitation 
to military service; for a term of years, for the war, or for 
an expedition, is more usual and convenient. In our coun- 
try, where there is no provision for keeping a register of 
births, and where consequently, these records are very irreg- 
ularly kept, and in most cases soon lost or destroyed, there 
is no fact more liable to controversy, and which may be 
affected by a greater variety of proof, than the age of a 
person. Ilow are questions of age to be determined? 
*It will not do to make them depend upon the allegations 
of soldiers or *the will of the commanders; and it follows, 
that some tribunal must be established and set daily to ad- 
judicate cases as they arise. In the beginning, when en- 
rolling men for service, where time and opportunity are 
afforded for investigation, questions of age are found suf- 
ficiently vexatious and troublesome. In the midst of cam- 
paigns, such investigations would be utterly impracticable. 

My inference is, that Congress could not have intended 
to prescribe such a limit to the service of the senior reserves, 
and I think it did not. 

The true and reasonable interpretation of the law, then, 
is, that it places in the military service of the Confederate 
States, all persons within the prescribed ages for the war. 
There is no other interpretation which will give the ordi- 
nary signification to the words used. And, as the intention 
of this, as well as other laws on the subject, is to raise an 
army for full and complete service in the field, it is believed 
to be within the purview of the law, that from time to 
time, as the junior reserves arrive at the age of 18, they 
may be conscribed for general service. When once so con- 
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scripted and classed, there is no provision of the law, and 
no rule of the military service, I take it, whereby they be- 
come entitled at any time to be discharged, except for dis- 
ability. 

The fifth section of the bill (17th February) has been 
referred to as throwing some light on the question before 
us. I perceive but little in it to aid us. It seems to be 
an instance, not unfrequently occurring in legislation, 
where a proviso is made to emasculate completely the 
section or part of the law to which it is appended. This 
is all. 

*In the law of the 10th April, 1862, authorizing the 
President to call into service persons between the ages of 
18 and 35, it is provided that the President may call 
those thereafter arriving at 18, and when called, all should 
serve their full term. The two acts, that of April, 1862, 
and the one now before us, have accomplished, in my 
judgment, the same objects, by different words. The same 
necessities were upon the country, and it is proper to pre- 
sume that similar provisions of law were intended to be 
made to meet them. The two laws were probably con- 
structed by different minds, and hence the difference of lan- 
guage. The intent seems to have been the same, and the 
comprehensive and forcible words used in the act of Febru- 
ary last, sufficiently declare such intent. 

The words, for the war, or any similar words in any other 
connection in the section, might be of ambiguous import. 
But in the connection in which they stand, they prescribe a 
term of service, as already stated, too plainly to be mistaken, 
and which I do not feel at liberty te abridge, from any- 
thing which I find of apparent inconsistency in the law, or 
from any considerations of public policy. 

My opinion is, that the petitioner is rightfully under the 
control of the military authorities, and is not entitled to be 


discharged. 
[#12] 
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*WILLIAM D. JOHNSON vy. PETER MALLETT. 
(2 Winst. 13.) 

The Congress of the Confederate States have no power to exact military 
service from a State officer. 

A policeman of an incorporated town is, as a State officer, exempt from 
conscription. 

The constitution and laws of this State determine, conclusively and ex- 
clusively, what offices are necessary for the administration of its gov- 
eroament. 

‘The certificate of the Governor is not required to entitle a State officer 
to exemption from conscription. 


The nature and facts of this case are stated in Judge Bat- 


tle’s opinion. 


Fowle, for Johnson, the petitioner 
Bragg, for Mallett. 


Battie, J. The petitioner claims to be exempt from 
military service in the army of the Confederate States 
upon the ground that he is a policeman of the city of Ral- 
eigh. Iis claim is resisted in the return of the defendant 
upon the allegation that the petitioner is not a police- 
man, but only a contractor to keep the city pumps in 
order. : 

The testimony of the Mayor of the city, together with the 
other proofs taken and filed in the cause, satisfy us that the 
petitioner is one of the city police, though, in addition to 
his duties as such, he has had assigned to him the charge 
of keeping the pumps in repair. Upon the facts thus ap- 
pearing from the pleadings and proofs, the question arises, 
whether the petitioner is entitled to exemption from con- 
scription. This isa question of law,and it is our duty now 
to proceed to its consideration. 


*It is now generally, if not universally conceded, that the 
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Confederate Congress have no power to order the conscrip- 
tion of State officers. The principle is well expressed by 
the Supreme Court of Appeals of Virginia, in the opinion 
given in the case of Burroughs y. Peyton, 16 Gratt., 470, and we 
express our full concurrence in it. “ The State governments 
are an essential part of our political system ; for upon the sep- 
arate and independent sovereignty of the States, the founda- 
tion of our confederation rests. All powers not delegated to 
the Confederate States by the Constitution, nor pro- 
hibited by it to the State, are reserved to the States re- 
spectively, or to the people thereof;” and the Confederate 
States guarantee to each State, a republican form of gov- 
ernment. 

It is absurd to suppose that the government of the Con- 
federate States can rightfully destroy the States which 
created it: and all the powers conferred on it must be 
understood to have been given with the limitation, that 
in exercising them, nothing shall be done to interfere 
with the independent exercise of its sovereign powers by 
each State. Congress can have no right, therefore, to de- 
prive a State of the services of any officer, necessary to 
the action of its government; and the State itself, is the 
sole judge as to the officers that are necessary for that 
purpose.” 

We are not aware that the Confederate Congress have 
ever set up claim to to the exercise of a power inconsis- 
tent with this fundamental principle of State sovereignty. 
On the contrary, in all the acts it has passed, granting 
exemptions from conscription, it has expressly mentioned, 
in some form or other, State officers, as being entitled to 
exemption. Thus, in the act of April 21st, 1862, “all 
judicial and executive officers of State governments” are 
*exempted. In the act of the 11th October, 1862, which 
repeals that of April, the officers, judicial and executive, 
of the State governments, are again declared to be exempt- 
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ed. The act of May the 1st, 1863, provides, that in addi-. 
tion to the State officers exempted by the act of October 
11th, 1862, there shall be exempted all State officers whom 
the Governor of any State may claim to have exempted 
for the due administration of the government and laws 
thereof; but this exemption shall not continue in any State 
after the adjournment of the next regular session of its Leg- 
islature, unless such Legislature shall by law exempt 
them from service in the provisional army of the Confede- 
rate States.” 

It is unnecessary to consider the effect of these exemption 
acts, because they are all repealed by the act of the 17th 
February, 1864, and State offieers were exempted in the 
following terms: ‘The members of the several State Leg- 
islatures, and such other State officers as the Governors 
of the respective States may certify to be necessary for 
the proper admiuistration of the State governments.” If 
the petitioner be a State officer, and had he produced any 
such certificate in his behalf from the Governor of this 
State, we must presume that the Confederate officers. 
would have admitted it, and have exempted him accord- . 
ingly; but he has failed to produce any such certificate, 
and yet he insists, nevertheless, that his right to exemption 
is established by the action of our General Assembly. That 
body, by an act ratified the 14th day of December, 1863, 
mentions several officers as “necessary to earry on the 
operations of the State government,” for whom claims had 
been made and obtained under the act of Congress of May, 
1863, and then itself claims and exempts them from con- 
scription. Among the officers thus claimed to be *exempt, 
are the “ Mayor and police of Raleigh.” See laws of extra 
session in Dec., 1863, ch. 14. That same body, at its extra 
session in May, 1864, by a resolution ratified the 28th day 
of the month “demands” the exemption of the same, to- 
gether with some other officers, prefacing it with a pream- 
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ble, declaring “that the fearless and free discharge of the 
officers of the State is essential to the preservation of its 
sovereignty,” and that “Congress has no power to conscript 
State officers.” 

Has the Legislature of the State the right to “ demand ” 
these exemptions? It is very decidedly our opinion that it 
has; and that it has it, to the exclusion of every other de- 
partment of the State government. It is clear beyond all 
question, that, within the limits of the written Constitu- 
tion, which the people of the State have imposed on the 
government, the legislative power is the supreme power in 
the State. Among its vast powers of legislation, which are 
unlimited and unrestricted, except by the Constitution, 
is that of ascertaining what officers, in addition to those 
specified in the Constitution, are necessary for the effi- 
cient management of the affairs of the State, and then 
of appointing the officers and prescribing their duties. 
The powers of the other two great departments of gov- 
ernment, are very different. To'the judiciary is assigned 
the power of expounding the Constitution and laws, while 
the Executive has, solely the power, to enforce their 
faithful execution. From this, it seems to us, to follow 
as a logical sequence, that when it is showf that each 
State is the sole judge as to the officers who are neces- 
sary to the action of its government, its Legislature, and 
its Legislature alone, is the organ by which its judgment 
is to be ascertained and made known. It may well, be, 
that the Legislature can select and appoint the Gov- 
*ernor as its agent to certify its decision, but we are unable 
to find, among the powers given tothe Confederate Govern- 
ment, any authority to confer upon the Governer of the 
State the power to decide, and then to certify his decision, 
as to who are the necessary State officers. 

The conclusion to which this course of reasoning leads 


us, is, that the petitioner is entitled to his discharge, pro- 
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vided he is such an officer as the Legislature has the 
power to exempt as being necessary in the administration 
of the laws of the State. Police are defined by Webster 
to be “a body of civil officers, especially in cities, for en- 
forcing the laws.” Cities and towns are well known 
parts, and very important parts, of the organization of 
the State ; hence the enforcement of the laws within their 
chartered limits, must be a matter of great importance to 
the weal of the State itself. It follows, as a necesary con- 
sequence, that the police of all the larger towns, and especi- 
ally of the capital of a State, must be deemed essential to 
the full, complete and beneficial action of the State govern- 
ment. : 

The conclusion is that there is no error in the judgment 
rendered by the Court below. 

Judgment for the petitioner. 


Pearson, C. J. I concur fully in the decision of this 
case, for these reasons: 

Ist. What officers are necessary and proper for the ad- 
ministration of the government, and laws of the State, is a 
matter confined to the wisdom of the Legislature, by the 
Constitution of the State; except, in respect to the offices 
created or recognized, by that instrument itself. When- 
ever the Legislature creates and fills an office, or authorizes 
a county or municipal corporation to do so, it *is to be taken 
conclusively, as a“ presumption of law,” that such office is 
necessary and proper; for otherwise, the folly of creating 
and continuing an useless office, is imputed to the Legis- 
lature. 

2d. The Governor, members of the Legislature, Judges, 
and other officers of the State, are not liable to conscription, 
by the force and effect of the Constitution, and of our form 
of government; and stand in no need of being exempted. 
either by an act of Congress, or the certificate and claim of 
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the Governor, or an act of the Legislature. For the power 
to conscript is restricted by the condition that it does not 
include officers of the State; otherwise, the existence of the 
creator would be made to depend on the will of the creature. 

So that part of the act of Congress, which enumerates 
among the persons exempted +‘the members of the several 
State Legislatures, and such other State officers as the Gov- 
ernors of the respective States may certify to be necessary 
for the proper administration of the State governments,” 
{act of 17th Feb., 1864, sec. 10, clause 2,) is a matter of su- 
pererogation. The certificate of the Governor, there re- 
quired, has no legal effect. And the resolution of the State 
Legislature, which demands the exemption of State officers, 
is, in effect, a protest by that body against the right as- 
serted on the part of Congress to conscript officers of the 
State by enumerating them among the persons whom, in 
its wisdom, it deemed expedient to exempt. 


Nore.—Vide matter of Bradshaw, 1 Win@t. 454; matter of Sowers, 1 
Winst. 459. 





